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	1. Назив прописа EУ

1. Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution in the European Union of orders freezing property or evidence
Оквирнa одлукa Савета 2003/577/JHA о извршању налога за замрзавање имовине или доказног материјала у ЕУ од 22. јула 2003. године 
	2. „CELEX” ознака ЕУ прописа

	
	32003F0577

	3.      Овлашћени предлагач прописа: Влада

            Обрађивач: Министарство правде и државне управе
Ministry of Justice and Public Administration 
	4. датум израде табеле

	
	19.02.2013.

	5. Назив (важећег, нацрта, предлога) прописа чије одредбе су предмет анализе усклађености са прописом ЕУ

Предлог закона о одузимању имовине пористекле из кривичног дела
Draft  Law on Confiscation of the Proceeds from Crime
	6. Бројчане ознаке (шифре) планираних прописа из базе НПИ

	7. Усклађеност одредаба прописа са одредбама прописа ЕУ

	а)
	а1)
	б)
	б1)
	в)
	г)
	д)
	ђ)

	Одредба прописа ЕУ (члан, став, подстав, тачка, анекс)
	Садржина одредбе
	Одредбе прописа

(члан, став, тачка)
	Садржина одредбе
	Усклађеност одредбе прописа са одредбом прописа ЕУ (потпуно усклађено, делимично усклађено, неусклађено, непреносиво)
	Разлози за делимичну усклађеност, неусклађеност или непреносивост
	Предвиђени датум за постизање потпуне усклађености
	Напомена о усклађености прописа са прописима ЕУ

	1.
	The purpose of the Framework Decision is to establish the rules

under which a Member State shall recognise and execute in its

territory a freezing order issued by a judicial authority of


another Member State in the framework of criminal proceedings.

It shall not have the effect of amending the obligation to

respect the fundamental rights and fundamental legal principles

as enshrined in Article 6 of the Treaty.


	
	
	непреносив
	
	
	Одредба не захтева имплементацију

	2.1.1.
	For the purposes of this Framework Decision:

(a) ‘issuing State’ shall mean the Member State in which a judicial

authority, as defined in the national law of the issuing

State, has made, validated or in any way confirmed a

freezing order in the framework of criminal proceedings;
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(1) OJ C 75, 7.3.2001, p. 3.

(2) Opinion delivered on 11 June 2002 (not yet published in the Official

Journal).


	
	
	неусклађено
	
	
	Није предмет регулисања овог прописа

	2.1.2.
	(b) ‘executing State’ shall mean the Member State in whose

territory the property or evidence is located;


	
	
	неусклађено
	
	
	Није предмет регулисања овог прописа

	2.1.3.
	‘freezing order’ property that could be subject to confiscation

or evidence;
	
	
	неусклађено
	
	
	Није предмет регулисања овог прописа

	2.1.4.
	(property’ includes property of any description, whether

corporeal or incorporeal, movable or immovable, and legal

documents and instruments evidencing title to or interest in

such property, which the competent judicial authority in

the issuing State considers: — is the proceeds of an offence referred to in Article 3, or

equivalent to either the full value or part of the value of

such proceeds, or

— constitutes the instrumentalities or the objects of such

an offence;
	Члан 3. став 1. тач. 1) и 2)
	1) имовином се сматра добро сваке врсте у Републици Србији или иностранству, материјално или нематеријално, покретно или непокретно, процењиво или непроцењиво велике вредности и исправе у било којој форми којима се доказује право или интерес у односу на такво добро. Имовином се сматра и приход или друга корист остварена, непосредно или посредно, из кривичног дела, као и добро у које је она претворена или са којим је помешана;

2) имовином проистеклом из кривичног дела сматра се имовина власника која је у очигледној несразмери са његовим законитим приходима;


	Потпуно усклађен
	
	
	Члан 3. став 1. тач. 1) и 2)  Предлога закона о одузимању имовине проистекле из кривичног дела  је у потпуности усклађен са овом одредбом ЕУ прописа

	2.1.5.
	(e) ‘evidence’ shall mean objects, documents or data which
could be produced as evidence in criminal proceedings
concerning an offence referred to in Article 3.
	
	
	неусклађено
	
	
	Није предмет регулисања овог прописа

	3.1.
	1. This Framework Decision applies to freezing orders issued
for purposes of:

(a) securing evidence, or
(b) subsequent confiscation of property.


	
	
	неусклађено
	
	
	Није предмет регулисања овог прописа

	3.2.
	2. The following offences, as they are defined by the law of

the issuing State, and if they are punishable in the issuing State

by a custodial sentence of a maximum period of at least three

years shall not be subject to verification of the double criminality

of the act:

— participation in a criminal organisation,

— terrorism,

— trafficking in human beings,

— sexual exploitation of children and child pornography,

— illicit trafficking in narcotic drugs and psychotropic

substances,

— illicit trafficking in weapons, munitions and explosives,

— corruption,

— fraud, including that affecting the financial interests of the European Communities within the meaning of the Convention

of 26 July 1995 on the Protection of the European

Communities' Financial Interests,

— laundering of the proceeds of crime,

— counterfeiting currency, including of the euro,

— computer-related crime,

— environmental crime, including illicit trafficking in endangered

animal species and in endangered plant species and

varieties,

— facilitation of unauthorised entry and residence,

— murder, grievous bodily injury,

— illicit trade in human organs and tissue,

— kidnapping, illegal restraint and hostage-taking,

— racism and xenophobia,

— organised or armed robbery,

— illicit trafficking in cultural goods, including antiques and

works of art,

— swindling,

— racketeering and extortion,

— counterfeiting and piracy of products,

— forgery of administrative documents and trafficking therein,

— forgery of means of payment,

— illicit trafficking in hormonal substances and other growth

promoters,

— illicit trafficking in nuclear or radioactive materials,

— trafficking in stolen vehicles,

— rape,

— arson,

— crimes within the jurisdiction of the International Criminal

Tribunal,

— unlawful seizure of aircraft/ships,

— sabotage.


	Члан 2. ст. 1. и 2.
	Одредбе овог закона примењују се за кривична дела:


1) организованог криминала;


2) отмица (члан 134. Кривичног законика);


3) приказивање, прибављање и поседовање и искоришћавање малолетног лица за порнографију (члан 185. став 2. и 3. Кривичног законика);


4) против имовине (члан 208. став 4, члан 208б став 3. и члан 214. став 3. Кривичног законика); 


5) против привреде (члан 223. став 3, члан 224. став 2, члан 225. став 3, члан 226. став 2, члан 227, члан 229. ст. 2. и 3, члан 230. став 2,  члан 231. став 2, члан 234. став 3, члан 234а став 3, чл. 236. и 237. Кривичног законика);


6) неовлашћена производња, држање и стављање у промет опојних дрога (члан 246. ст. 1. до 3. Кривичног законика);


7) против јавног реда и мира (члан 348. став 3. и члан 350. ст. 2. и 3. Кривичног законика);


8) против службене дужности (члан 359. став 3, члан 363. став 3, члан 364. став 3, члан 366. став 5, члан 367. ст. 1. до 3, 5. и 6. и члан 368. ст. 1. до 3. и 5. Кривичног законика);


9) против човечности и других добара заштићених међународним правом (члан 372. став 1, члан 377, члан 378. став 3, члан 379. став 3, чл. 388. до 390. и члан 393. Кривичног законика).
За кривична дела из члана 134, члана 185. ст. 2. и 3, члана 227,  члана 230. став 2, чл. 236. и 237, члана 348. став 3, члана 350. ст. 2. и 3, члана 366. став 5, члана 367. ст. 1. до 3, 5. и 6, члана 368. ст. 1. до 3. и 5, члана 372. став 1, члана 377, члана 378. став 3, чл. 388. до 390. и члана 393. Кривичног законика одредбе овог закона примењују се ако имовинска корист прибављена кривичним делом, односно вредност предмета кривичног дела прелази износ од милион и петсто хиљада динара.
	усклађено
	
	
	Члан 2. ст. 1. и 2.  Предлога закона о одузимању имовине проистекле из кривичног дела  је потпуно усклађен са овом одредбом ЕУ прописа. 


	3.3.
	The Council may decide, at any time, acting unanimously

after consultation of the European Parliament under the conditions

laid down in Article 39(1) of the Treaty, to add other categories of offence to the list contained in paragraph 2. The

Council shall examine, in the light of the report submitted by

the Commission pursuant to Article 14 of this Framework

Decision, whether the list should be extended or amended.
	
	
	непреносиво
	
	
	Одредба не захтева имплементацију

	3.4.
	. For cases not covered by paragraph 2, the executing State

may subject the recognition and enforcement of a freezing

order made for purposes referred to in paragraph 1

(a) to the

condition that the acts for which the order was issued constitute

an offence under the laws of that State, whatever the constituent elements or however described under the law of the

issuing State.
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For cases not covered by paragraph 2, the executing State may subject the recognition and enforcement of a freezing order

made for purposes referred to in paragraph 1

(b) to the condition

that the acts for which the order was issued constitute an

offence which, under the laws of that State, allows for such freezing, whatever the constituent elements or however described under the law of the issuing State.
	
	
	непреносиво
	
	
	Одредба не захтева имплементацију

	4.1.
	1. A freezing order within the meaning of this Framework

Decision, together with the certificate provided for in Article 9, shall be transmitted by the judicial authority which issued it

directly to the competent judicial authority for execution by

any means capable of producing a written record under conditions

allowing the executing State to establish authenticity.
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	4.2.
	The United Kingdom and Ireland, respectively, may,

before the date referred to in Article 14(1), state in a declaration

that the freezing order together with the certificate must be sent via a central authority or authorities specified by it in

the declaration. Any such declaration may be modified by a

further declaration or withdrawn any time. Any declaration or

withdrawal shall be deposited with the General Secretariat of the Council and notified to the Commission. These Member

States may at any time by a further declaration limit the scope of such a declaration for the purpose of giving greater effect to paragraph 1. They shall do so when the provisions on mutual assistance of the Convention implementing the Schengen Agreement are put into effect for them.


	
	
	непреносиво
	
	
	Одредба не захтева имплементацију

	4.3.
	If the competent judicial authority for execution is

unknown, the judicial authority in the issuing State shall make

all necessary inquiries, including via the contact points of the European Judicial Network (1), in order to obtain the information

from the executing State
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	4.4.
	When the judicial authority in the executing State which receives a freezing order has no jurisdiction to recognise it and

take the necessary measures for its execution, it shall, ex officio, transmit the freezing order to the competent judicial authority

for execution and shall so inform the judicial authority in the

issuing State which issued it
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	5.1.
	. The competent judicial authorities of the executing State shall recognise a freezing order, transmitted in accordance with

Article 4, without any further formality being required and

shall forthwith take the necessary measures for its immediate execution in the same way as for a freezing order made by an

authority of the executing State, unless that authority decides

to invoke one of the grounds for non-recognition or nonexecution

provided for in Article 7 or one of the grounds for

postponement provided for in Article 8. Whenever it is necessary to ensure that the evidence taken is

valid and provided that such formalities and procedures are not contrary to the fundamental principles of law in the executing

State, the judicial authority of the executing State shall also

observe the formalities and procedures expressly indicated by the competent judicial authority of the issuing State in the execution of the freezing order.

A report on the execution of the freezing order shall be made

forthwith to the competent authority in the issuing State by any means capable of producing a written record
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	5.2.
	Any additional coercive measures rendered necessary by the freezing order shall be taken in accordance with the applicable

procedural rules of the executing State
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	5.3.
	The competent judicial authorities of the executing State

shall decide and communicate the decision on a freezing order as soon as possible and, whenever practicable, within 24 hours of receipt of the freezing order
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	6.1
	The property shall remain frozen in the executing State until that State has responded definitively to any request made

under Article 10(1)(a) or (b)
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	6.2.
	However, after consulting the issuing State, the executing

State may in accordance with its national law and practices lay

down appropriate conditions in the light of the circumstances

of the case in order to limit the period for which the property

will be frozen. If, in accordance with those conditions, it envisages

lifting the measure, it shall inform the issuing State,

which shall be given the opportunity to submit its comments.
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(1) Council Joint Action 98/428/JHA of 29 June 1998 on the Creation

of the European Judicial Network (OJ L 191, 7.7.1998, p. 4).
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	6.3.
	The judicial authorities of the issuing State shall forthwith notify the judicial authorities of the executing State that the freezing order has been lifted. In these circumstances it shall be the responsibility of the executing State to lift the measure as soon as possible
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	7.1.1.
	The competent judicial authorities of the executing State may refuse to recognise or execute the freezing order only if:

(a) the certificate provided for in Article 9 is not produced, is

incomplete or manifestly does not correspond to the freezing order;


	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	7.1.2.
	there is an immunity or privilege under the law of the

executing State which makes it impossible to execute the

freezing order;

 
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	7.1.3.
	© it is instantly clear from the information provided in the

certificate that rendering judicial assistance pursuant to

Article 10 for the offence in respect of which the freezing

order has been made, would infringe the 
eb is in idem

principle;


	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	7.1.4.
	(d) if, in one of the cases referred to in Article 3(4), the act on

which the freezing order is based does not constitute an

offence under the law of the executing State; however, in

relation to taxes or duties, customs and exchange, execution of the freezing order may not be refused on the ground that the law of the executing State does not impose

the same kind of tax or duty or does not contain a tax, duty, customs and exchange regulation of the same kind as

the law of the issuing State
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	7.2.
	In case of paragraph 1(a), the competent judicial authority

may:

(a) specify a deadline for its presentation, completion or

correction; or

(b) accept an equivalent document; or

(c) exempt the issuing judicial authority from the requirement

if it considers that the information provided is sufficient
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	7.3.
	Any decision to refuse recognition or execution shall be taken and notified forthwith to the competent judicial authorities

of the issuing State by any means capable of producing a

written record
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	7.4.
	In case it is in practice impossible to execute the freezing

order for the reason that the property or evidence have disappeared,

have been destroyed, cannot be found in the location

indicated in the certificate or the location of the property or

evidence has not been indicated in a sufficiently precise

manner, even after consultation with the issuing State, the

competent judicial authorities of the issuing State shall likewise

be notified forthwith.
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	8.1.1.
	The competent judicial authority of the executing State may postpone the execution of a freezing order transmitted in

accordance with Article 4:

(a) where its execution might damage an ongoing criminal

investigation, until such time as it deems reasonable;


	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	8.1.2.
	(b) where the property or evidence concerned have already

been subjected to a freezing order in criminal proceedings,

and until that freezing order is lifted;


	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	8.1.3.
	© where, in the case of an order freezing property in criminal

proceedings with a view to its subsequent confiscation, that

property is already subject to an order made in the course of other proceedings in the executing State and until that order is lifted. However, this point shall only apply where such an order would have priority over subsequent national

freezing orders in criminal proceedings under national law
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	8.2.
	A report on the postponement of the execution of the

freezing order, including the grounds for the postponement

and, if possible, the expected duration of the postponement,

shall be made forthwith to the competent authority in the

issuing State by any means capable of producing a written

record
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	8.3.
	. As soon as the ground for postponement has ceased to exist, the competent judicial authority of the executing State

shall forthwith take the necessary measures for the execution of

the freezing order and inform the competent authority in the issuing State thereof by any means capable of producing a

written record
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	8.4.
	The competent judicial authority of the executing State

shall inform the competent authority of the issuing State about

any other restraint measure to which the property concerned

may be subjected
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	9.1.
	The certificate, the standard form for which is given in the Annex, shall be signed, and its contents certified as accurate,

by the competent judicial authority in the issuing State that ordered the measure
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	9.2.
	The certificate must be translated into the official

language or one of the official languages of the executing State
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	9.3.
	Any Member State may, either when this Framework Decision is adopted or at a later date, state in a declaration

deposited with the General Secretariat of the Council that it will

accept a translation in one or more other official languages of

the institutions of the European Communities
	
	
	Непреносиво
	
	
	Одредба не захтева имплементацију

	10.1.1.
	The transmission referred to in Article 4:

(a) shall be accompanied by a request for the evidence to be

transferred to the issuing State;


	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона 



	10.1.2.
	оr shall be accompanied by a request for confiscation

requiring either enforcement of a confiscation order that

has been issued in the issuing State or confiscation in the

executing State and subsequent enforcement of any such order;
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	10.1.3.
	(c) shall contain an instruction in the certificate that the property

shall remain in the executing State pending a request

referred to in (a) or (b). The issuing State shall indicate in

the certificate the (estimated) date for submission of this

request. Article 6(2) shall apply
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	10.2.
	Requests referred to in paragraph 1(a) and (b) shall be

submitted by the issuing State and processed by the executing

State in accordance with the rules applicable to mutual assistance

in criminal matters and the rules applicable to international

cooperation relating to confiscation
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	10.3.
	However, by way of derogation from the rules on mutual assistance referred to in paragraph 2, the executing State may not refuse requests referred to under paragraph 1(a) on grounds of absence of double criminality, where the requests concern

the offences referred to in Article 3(2) and those offences are

punishable in the issuing State by a prison sentence of at least

three years.
	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	11.1
	Member States shall put in place the necessary arrangements to ensure that any interested party, including bona fide third parties, have legal remedies without suspensive effect

against a freezing order executed pursuant to Article 5, in order to preserve their legitimate interests; the action shall be brought

before a court in the issuing State or in the executing State in

accordance with the national law of each.


	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	11.2.
	The substantive reasons for issuing the freezing order can

be challenged only in an action brought before a court in the

issuing State.


	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона



	11.3.
	If the action is brought in the executing State, the judicial

authority of the issuing State shall be informed thereof and of

the grounds of the action, so that it can submit the arguments that it deems necessary. It shall be informed of the outcome of the action.


	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	11.4.
	The issuing and executing States shall take the necessary measures to facilitate the exercise of the right to bring an

action mentioned in paragraph 1, in particular by providing adequate information to interested parties.


	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	11.5.
	The issuing State shall ensure that any time limits for

bringing an action mentioned in paragraph 1 are applied in a way that guarantees the possibility of an effective legal remedy for the interested parties.


	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	12.1.
	Without prejudice to Article 11(2), where the executing

State under its law is responsible for injury caused to one of

the parties mentioned in Article 11 by the execution of a

freezing order transmitted to it pursuant to Article 4, the

issuing State shall reimburse to the executing State any sums

paid in damages by virtue of that responsibility to the said

party except if, and to the extent that, the injury or any part of

it is exclusively due to the conduct of the executing State.


	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона



	12.2.
	Paragraph 1 is without prejudice to the national law of the Member States on claims by natural or legal persons for

compensation of damage.


	
	
	неусклађено
	
	
	Није предмет регулисања овог Предлога закона


	13.
	This Framework Decision shall apply to Gibraltar.


	
	
	Непреносиво
	
	
	Одредба не захтева инплементацију

	14.1.
	Member States shall take the necessary measures to comply with the provisions of this Framework Decision before

2 August 2005. 2.8.2003 EN Official Journal of the European Union L 196/49


	
	
	Непреносиво
	
	
	Одредба не захтева имплементацију

	14.2.
	By the same date Member States shall transmit to the

General Secretariat of the Council and to the Commission the

text of the provisions transposing into their national law the obligations imposed on them under this Framework Decision.On the basis of a report established using this information and

a written report by the Commission, the Council shall, before 2

August 2006, assess the extent to which Member States have

complied with the provisions of this Framework Decision.


	
	
	Непреносиво
	
	
	Одредба не захтева имплементацију

	14.3.
	The General Secretariat of the Council shall notify

Member States and the Commission of the declarations made

pursuant to Article 9(3).


	
	
	Непреносиво
	
	
	Одредба не захтева имплементацију

	15.
	This Framework Decision shall enter into force on the day of its publication in the Official Journal of the European Union.

Done at Brussels, 22 July 2003.


	
	
	Непреносиво
	
	
	Одредба не захтева имплементацију


